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I know | will catch some flack for this, but, aside from

Tony Romo, | hate football. | pretty much hate everything
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inanimate objects (such as TVSs), the clandestine
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required to be a true fan of the pigskin. Regardless, there is something
football gets right every time: the concept of teamwork.
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Stealing company documents:
immediately terminable offense or
protected activity?

BY MARK SALOMAN

. ESOQ.

As the highest-
ranking human
resources executive
at Curtiss-Wright
Corporation, Joyce
Quinlan made it a
point to get to work
early. In the summer
of 2003, however,
Quinlan was not
interested in getting a
jump on her day.

Instead, she spent her
early morning hours
photocopying and
carting away nearly
2,000 pages of
company files, many
of which included
highly confidential and
personal information
relating to employees
throughout the
company. She then

delivered the copies
to her attorneys so
they could assess the
viability of a gender
discrimination lawsuit
against her employer,
which she filed in
November 2003.
Quinlan nonetheless
remained employed
with Curtiss-Wright
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In preparation for this Message, |
Googl edE fteamwor Kk
guote by Vince Lombardi popped up numerous
times. It really resonated with me. The bottom
line? NJDA is nothing without you and every
single one of this
can be traced back to the efforts of an
individual. | would like to take this opportunity to
extend a heartfelt thanks to the following
Avarsity playerso
undoubtedly dub them):

Steve Foley, Chad Moore, and Frank
Caruso, who presented an excellent and very
well-received seminar on Auto Law and
Subrogation Liens in November 2009;

Scott Glennon and Jessie Basner, who
coordinated NJDA©OGsS
December 2009, which resulted in a generous
donation to The Ethan Foundation for Autism;

Marie Carey, who every year,
coordinates and
and, to add to the
secured the invaluable participation of (Ret.)
Judge Walter R. Barisonek and Edward Decter,
M.D. of CFO;

Mark Saloman and Steve Karg, who
regularly bring unique and important amicus
opportunities to

Michael Leegan and Chuck Hopkins,
whose joint efforts and hard work we endeavor
to result in an updated Medical Directory which
may be accessible to members only on the
NJDA website; and Kevin DeCoursey, who, as
Chairman of the Board, still comes to every
Board Meeting on the first Wednesday evening
of each month, serves as a guiding force behind
al |l of NJDAOGs i
of each one of the Committee Chairs, Directors,
and Executive Officers.

Here is what we have coming up! All of
these worthy events will offer now-required, and
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much sought-after, CLE credits. Some of them
will also offer the ever-elusive Ethics CLE credit.
Be on the lookout for more details regarding
excof thesedeventd an oua bebsiteeat
www.njdefenseassoc.com.

March 12, 2010: Seminar hosted by
NJDAOGs Products Liability
& togiceoh stratayiéssfor deferddingeCortssumem t s
Fraud Act cases;

April 15-16, 2010: DRI Business
Litigation and IP Seminar, featuring our very
lownaark Sarha® wHo ill vé preserding,
AABl owing the Whistle
Defending State Court-Initiated Whistleblower
Claimso (for more infor ma
www.dri.org);

April

or

29, 2010: Womeno
-hosted by NJIJDAGs Diversit
Lommittees; arday Party in

June 24-27, 2010: Annual Convention
located in family fun-filled, Mystic, CT; NJDA is
both proud and excited to partner with the
€CONNERAISUTTr Dalf eGolel ¢qavy e
¢he AtlanticfRedioh of BRI forethe firét pinte v e nt
annual meeting of its kind!

Now, back to the football/teamwork
i ssueeée

NJDA provides continuous opportunities
for publishing, speaking, and leading an
orbadizatoh to Gidlofy; NJDA needs you, your
talent, and your commitment to teamwork. |
hope each one of you will consider running with
the ball. Please contact me to discuss how you
can be our next MVP.

Joann
es, an sup
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NEW JERSEY DEFENSE ASSOCIATION

Stealing company documents: immediately
terminable offense or protected activity?
BY MARK SALOMAN , ESQ.

The empl oyeesd ar gumi

(Continued fromage upon the anti-retaliation provisions contained

in federal statutesd including Title VII of the
until March 2004, when she first revealed (in Civil Rights Act of 1964, the Age
the discovery process for her lawsuit) that Discrimination in Employment Act, and the
she had made off with the set of Curtiss- Occupational Safety and Health Actd and
Wright documents. Not surprisingly, Quinlan their various state counterparts. These
was summarily fired. What is striking is that statutes generally prohibit an employer from

she amended her lawsuit to add a claim for taking adverse employment action
retaliatory discharge, alleging that her (termination; failure to promote; undesirable
terminationd for violating established transfer or reassignment) against an
company policy concerning the employee who opposes an unlawful practice
confidentiality of company recordsd was or participated in an investigation, hearing,
unlawful because her removal of company or proceeding under the statute.”> The exact

documents in furtherance of her lawsuit was test varies by statute, but generally, in order
Aprotected activity. o tostatea claim of retaliation, the employee
Joyce Quinlan is hardly the  has the burden of proving that he or she

only employee to have engaged in a fiprotected

«. | absconded with company adverse action was taken against him or her,

.| fﬁ% documents in an effort to secure and that there was a causal connection

‘ evidence of an alleged unlawful bet ween the fiprotected
employment practice. In 2005, retaliation.®
Kathleen Niswander copied and But can an employee legitimately
delivered customer insurance contend that reproducing, removing, and
claim files to the lawyers who revealing confidential company documents
represented a class of plaintiffs in is Aprotected activityo
a gender discrimination case short answer is Anood be:

against Niswan?de20@Bs e nmotediftsrwere permitted
Preston Watkins entered hangime anngnploygedis

personnel office and copied eight employee caught with his or her

profiles containing salary grade and hand in the till so to speak
performance evaluations.® In 1998, Dennis (copying confidential

O6Day rummaged through hirscordsy alehe empoyee 0 S

office, copied notes and memoranda about a has to do is voice some []

pending lay-off prominently marked suspicion of discrimination
ipersonal / sensitive, 0 andand thecassertion thatehed t hem
to one of his co-workers on the lay-off list.* or she plans to take the

All of these employees were promptly fired papers to some unnamed

after the company discovered that they had lawyer to assure

copied and disseminated confidential immunity. The purveyors

company documents. They then claimed of corporate espionage

that their respective terminations constituted will have a field day in

unlawful retaliation in response to their providing ready made
Aprotected activity.o (Continued on Page
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(Continued from4)age

excuses for employees
caught in the most
compromising of positions

and business will respond by

limiting access to their files

far beyond what is true

today.’

Nonetheless, courts often will consider
the reasonabl eness of
confidential company files in determining
whet her the employeeds
worthy of discipline, including termination, or if it
rises to the |l evel of
relevant statute and thereby insulates the
employee from anything adverse.

categories: participation activity and opposition
activity. An employer may not retaliate against
an employee for participating in an ongoing
investigation or proceeding nor for opposing
unlawful practices in the workplace. Opposition
activity includes utilizing informal grievance
procedures, staging informal protests, and
voicing oneds opinion.
actionsd such as theft of original company
documentsd is not protected at all.*
Participation vs. Opposition & How much
h e e mipplotectiom & previded® e o f
Participation activity is commonly
@rotectbdibedause te applicabie tafvseensare
that employees have access to complaint and

N erfoecéneeist meckanisme. t Oppositioryaotivity, n d e r

however, is protected
conduct is reasonable.'* When an employee is
disciplined for copying company documents,

| S THE EMPLONIEDS C O courts generally look at whether the employee

OBJECTIVELY REASONABLE UNDER THE
CIRCUMSTANCES?

Employees may have a legitimate
interest in bringing
conduct to light, but courts are unwilling to
provide sweeping protection to employees in a
manner that woul d
[to] be entitled, under the umbrella of protected
activity, to steal company information, and . . .
not only be able to avoid disciplinary action by
their employer, but to successfully maintain a
claim against their employer if adverse action is
taken for
employers must ensure that their confidential
files are not needlessly disseminated to
unauthorized parties. Before condoning the

empl oyeebs conduct by
activity, o0 courts consi
empl oyeeds conduct was

circumsfances. o
What i s Aprotected
Though dependent upon the statute at

i ssue, Aprotected

decl

datl iawnicti yn@g? t est

activityo

was engaged in opposition or participation
activity and consider the context of the
empl oyeebs action in

comprehensive analysis, the Ninth Circuit Court
of Appeals held that a finding of reasonableness

al | ow is@gpropiiatenin casesinyolvimg cenfidential e r e

corporate information. In such instances, the
employer has a legitimate interest in
maintaining the confidentiality of its documents
and the Atools of <civi
available to a plaintiff to obtain relevant and

t h®eTo tind centraryp d u ¢ hecegssary documents.”” When a plaintiff

chooses self-help to obtain documents outside
of the discovery process, her actions are

subject to scrutiny.

aring it fAprotected
d e r A SHFACTOR BALANCENG TEST

i r e Jle ddgtedntinbtion oflwhetterthet h e
empl oyeebs conduct i s
bet ween
recognized, legitimate need to maintain an
generally falls i

(Continued on ppge
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NEW JERSEY DEFENSE ASSOCIATION

Stealing company documents: immediately
terminable offense or protected activity?
BY MARK SALOMAN , ESQ.
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orderly workplace and to protect confidential
business and client information, and the equally
compelling need of employees to be properly
safeguarded agai nsfTheet
Ninth CircuiNs@andedve ci si o
Cincinnati Insurance Company surveys the
analysis applied by federal courts across the
country and lists six factors it held to be relevant

in determining whether the copying, removal,

and dissemination of confidential material is
reasonable. These are: (1) how the documents
were obtained; (2) to whom the documents

were given; (3) the content of the documents;

(4) whether the documents were produced in
direct response to a discovery request; (5) the
scope of the empl oyerds
the ability of the employee to preserve the
evidence in a manner that does not violate the
empl oyer 6s p%Theamutypeligved| i
that these factors adequately address the

empl oyero6s | egitimate d
documents confidential while still protecting the
empl oyeebds all eged need
incriminating documents, lest the company
destroy them before litigation commences.*
Though not universally applied, this six-factor

test is nonetheless instructive for employers
considering taking action upon discovery that

an employee has removed copies of

confidential company documents.

1. How are the documents obtained?

Federal courts are reluctant to protect
employees who actively seek out confidential
documents, as opposed to employees who
inadvertently or Ainnoc
example, in Watkins v. Ford Motor Company,
an employee found a book of employee profiles
l' ying open in Aplain vi
with no markings on them to designate them as
confidential. While the employee may have
inadvertently come upon the profile binder, he

did not limit his examinationd and copyingd to
what was in plain view. Therefore, copying the
documents contained in the binder was neither
i nnocent nor fipgfrotected a
Similarly, courts look with disfavor upon
&rhplogetsavhoycoveariy adquire@ company
locuments. Entering rooms or accessing files
to which an employee usually does not have
access, searching for documents in the early
morning hours or late at night or disregarding
notices that the documents are private or
confidential are considered serious breaches of
trust and not afforded protected status.!’ The
courts are unwilling to
incentive to rifle throu
when the employee is searching for evidence of
an employeros unl awful co

priNeac y el @leiy®ys, adpp@| ( &)
confirmed in Quinlan v. Curtiss-Wright Corp.,
that a company could fire a current employee-
G Idintiff if she took documents she received as a
normal part of her job duties and then used
@ hieme oth® yk e &p hiers | awsuit.
retaliatory discharge was rejected because
ther@ wak fothifg tdisuggesteh@atmer entployer
delivered the purported
document to her with the expectation that she
would copy and deliver it to her lawyer in her
ongoing | awsuit. l ndeed,
that routine [of providing personnel documents
to Quinlan] after she filed suit, it could have
opened itself to the possibility of another claim
of r et &limpartartlyg the court
recognized that Quinlan did not stumble across
the document in question;
entrusted with it as part of her regular duties in
¢ htel hamanquiesoutr’tem. depar
2. To whom were the documents given?

Providing copies of furtively acquired

ot mentsito ahylugautioRzedSirdlididu® may 0 f f |
be considered unreasonable. Courts are

Q D

D

1]
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Stealing company documents: immediately
terminable offense or protected activity?
BY MARK SALOMAN , ESQ.

(Continued from§)age the employee, so a comparison of the sensitivity

of the information to its importance to the
mi ndful of employersdo iempleyeeids kéapimngs hel pf
sensitive information from not only external example, an employee innocently discovered

parties but other employees aswell. InO6 Day documents on a company-issued computer
v. McDonnell Douglas Helicopter Company, the describing a company policy to favor young

court found it particularly unreasonable that an employees in hiring and promotion decisions,
employee 8 who found a handwritten list the employeebs refusal to
ranking employees for a slated lay-off 8 documents was protected.”® In a different

showed the document to a co-worker whose scenario, in which the employee copied and

name was on the list. The O 6 D aoyrt held that  transmitted customer insurance claims in order
this conduct i mpinged u podelp herheemenber thedetailg @ mcidents

Astrong interesto i n pr ekiohshe belieged wemrepdtabajory,¢he coorr a |l e .
21 Even transmitting copies of confidential found this conduct was not protected activity
documents to a co-worker to call attention to a because A[p]J]roducing conf
perceived unlawful employment practice in an the sole purpose of joggi
effort to gain assistance may not be protected.”?  when there are readily available alternatives to
Providing copies of documents only to accomplish the same goal, does not constitute
oneds attorney by no me &eakndefregsanabdepppasiion activity that
employeeds conduct will peté¢dbneisdeiotiating & con
ipr ot e c Bakedv. Georgid Rower Even personnel files which directly evidence an
Company, the employee disclosed the names, unlawful employment practice may not justify an
salaries, and employment dates of employees empl oyeeds circumvention
hired at a particular company office only to her process because employers have such a strong
own attorney and an attorney with the Justice interest in keeping personal employee
Department. The court held that the information confidential.
empl oyeebs conduct was #d.ot Upderehatcocumnsthncésare thel s e
the employee had failed to show that the documents produced?
confidential information was inaccessible to her The circumstances under which the
attorney through normal discovery methods.* employer becomes aware that the employee
Indeed, to permit an employee to rifle through has copies of company files may be relevant in
their employersdé files aaetminihgvwhgthectte erfipiogee acted a |
material fAsecure in the reksomablyl & thangcaded) thd employeris
employers could do nothing so long as that unaware that the employee has company
material was | ater used ddcumertsiinthis gr&dr possassich unitilehe | d
i mpermi ssibly fAtransf or empiyee protlyces theneas paet df discovéry. o n
copying confidential items, into a protected If the employer learns that the employee
action on the basis of the subsequent use of the possesses company files from a third party or
confidenti*xal material . 0 through misuse of the files, the employee will
3. What information is contained within have a more difficult time proving that her
the documents? actions were reasonable.
The documentsd contents directly
implicate the interests of both the employer and (Continued on fpage
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(Continued fromPage through the AproPer |l egal

5. What is the scope of MINBVIZANGRIABILTE 8 IKOTCK UP YOUR

privacy policy? FILES AND SEND A STRONG MESSAGE

Courts will look at whether the employer Though employees are rarely successful
had an established policy prohibiting the in arguing that copying confidential company
dissemination of confidential material and to documents should be consi
what extent the employee should have been on activityo for purposes of
notice that he or she was not permitted to copy  |essons can be learned from these cases. In
or transmit company material. Where the order to minimize the possibility that an
employer has a clear policy explaining that an empl oyee will isteal O corm
employee who copies confidential documents away with it, employers should consider the
without authorization may be terminated, the following:
employee will not be protected for copying 1 Minimize the number of employees

documents, even if the documents were
removed from an area accessible to all
employees.?’
6. Can the employee preserve the
evidence in another manner?

Courts will consider the likelihood of
the documents being destroyed by the
company prior to litigation to determine

who have access to company files.

1 Establish a uniform written company
policy explaining which company files
are considered confidential, who may
access such files, and the
repercussions for removing them in
any manner without permission.

1 Maintain records of employment

whether it was reasonable for the employee decisions because a company

to copy and preserve them, although even a practice of destroying such

strong possibility of destruction will not documents makes it more likely that
necessarily override the empdyemphyedilpledhpthdlyeekto i N
preserving confidentiality. In O 6 D,ahe make copies.

employee knew that the company periodically Clearly mark files as confidential.

destroyed documents, including papers
containing the reasons for personnel decisions.

Indeed, the confidential list that the employee several factors, including the proximity in time
copied was, in fact, destroyed prior to the bet ween the alleged ﬁP ;
s e

; . . Io
| itigation. ~ Neverthel egghoyal bf dtumBrifPandieafidts 0

[
breach of trustd rummaging through his employment action. By maintaining a clear

supervisoros office at RinfydhhialiypBiify afdlifitng dnBloyden €

confidential document with a co-workerd gould access to confidential files, an employer can
not justify his acts as mihihizeXHe Risk bf Bethg Sudu by e¥hbidydes ©
Where the employee has no legitimate basis to caught with their hand in the ftill.
fear that the employer will destroy the relevant

documents, courts are even less willing to give

employees protection for covertly copying

documents because the employee can easily ENDNOTES page 9
secure counsel and obtain the information

Assessing the validity of
retaliation claim will involve an analysis of

t
u

(Continued on page



NEW JERSEY DEFENSE ASSOCIATION

Stealing company documents: immediately
terminable offense or protected activity?
BY MARK SALOMAN , ESQ.

(Continued from&age

ENDNOTES
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Vol. 15, No. 5[dR Advis¢Beptember 2009) and was reprinted with permission of Thomson R

Holiday Party

bl Left to Right: Greg McGroarty, Michelg
Haas, Jennifer Passanante, Joanne V{s,
Scott Glennon, Jessie Basner, Michael
Leegan, Mark Debrowski, Founder of the
Ethan Foundation for Autism, Joseph
Garvey, Brian Chabarek, Robert Helwig,
Joseph Petrillo, Chad Moore, Jacob
Grouser, Kevin DeCoursey

10






